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and John R Fisher and Roy W MLeese, II1, Assistant
United States Attorneys, were on brief.

Before: G nsburg, Chief Judge, Henderson, G rcuit Judge,
and Wl liams, Senior Crcuit Judge.

pinion for the court filed by Crcuit Judge Henderson.

Qpi nion concurring in part and dissenting in part filed by
Senior Circuit Judge WIIians.

Karen LeCraft Henderson, G rcuit Judge: The appell ant,
JoAnn McCoy, appeals the district court's May 9, 2001 judg-
ment resentencing her to a 33-nonth prison term and order-
ing her to pay $542,781.89 in restitution and a $150 speci al
assessnment. She offers two challenges to the district court's
j udgrent .

First, MCoy argues that the district court erred in refus-
ing to consider a legal issue made "newly relevant™ by this
court's remand for resentencing in United States v. MCoy,

242 F.3d 399 (D.C. Cr.) (MCoy I), cert. denied, 122 S. C.

166 (2001). Second, she challenges the $542,781.89 restitution
figure, contending that the district court erred in refusing to
reconsi der that amount in [ight of her "current ability to pay."
Her contentions are without nerit and we therefore affirm

the district court's May 9 resentencing judgment in both
respects.

On Septenber 22, 1998 a jury found McCoy guilty of
violating: 18 U S.C. s 1014, by making false statenents in a
| oan application to a bank (Count One); 15 U S.C. s 645, by
maki ng the sane false statenments to the Small Business
Admi ni stration (Count Two); and 18 U S.C. s 1623, by per-
juring herself in a bankruptcy proceeding and in her subse-
gquent crimnal trial (Count Three).1

On June 3, 1999 the district court inposed prison terns of
37 nmonths each on Counts One and Three and 24 nont hs on

1 For a conplete account of MCoy's conduct supporting the
verdi ct against her, see MCoy I, 242 F.3d at 401-02.

Count Two, all to be served concurrently. The court also
ordered McCoy to pay $542,781.89 in restitution--at the rate
of $300 per nmonth upon her release fromincarceration--and

i nposed a $150 speci al assessment.

McCoy appealed to this court, arguing that there was
i nsufficient evidence to support her perjury conviction,
McCoy |, 242 F.3d at 402-03, and disputing the district
court's application of the United States Sentenci ng Guidelines
(U.S.S.G or Guidelines) "which collectively increased her
of fense level from6 to 21, thereby substantially increasing
her range of inprisonnment.” 1d. at 403. MCoy asserted
that the district court erroneously inposed: (i) an eight-point
increase in the offense level of her false statenent offenses
(Counts One and Two), pursuant to U S.S.G s 2F1.1(b)(1),
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for causing a |loss of $200,000 to $350,000; (ii) a two-point

i ncrease, pursuant to section 2F1.1(b)(2), for "nore than

m ni mal pl anni ng" of her false statenent offenses; (iii) a two-
point increase in her fal se statenent offenses |evel, pursuant
to section 3Cl.1, for "willfully obstruct[ing] or inped[ing]

the adm nistration of justice"; (iv) a one-point increase in her
"conbi ned of fense | evel," pursuant to section 3D1.2, because

her perjury offense (Count Three) was not grouped wth her

two fal se statenment offenses; and (v) a two-point increase in
her fal se statenent offenses |evel, pursuant to section
3B1.1(c), for her role as an "organi zer, |eader, nmanager, or
supervisor in [a] crimnal activity." See MCoy I, 242 F.3d at
403. Although the district court had applied the sane two-
poi nt obstruction-of-justice adjustnment to McCoy's perjury
offense level as it had to her false statenent offenses |evel,
she chal l enged only the two-point addition to her fal se state-
ment offenses level. And at no tinme did she chall enge the
district court's order that she pay $542,781.89 in restitution

On appeal, we found "no ground for MCoy's challenge to
her perjury conviction," MCoy |, 242 F.3d at 403, and we
rejected all of MCoy's sentencing chall enges save one--her
contention that the district court inproperly inposed a two-
poi nt "managerial role" adjustnment under section 3Bl.1(c).
Id. at 410; see also id. at 404-10. MCoy had argued that
her enpl oyees were "unwitting participants” in her crimna
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acts and therefore she could not have been the "organizer

| eader, manager, or supervisor" in a "crimnal activity." See
id. at 410. W agreed, holding that "supervision of an

unwi tting individual cannot justify an enhancenent under

US S G s 3BL.1(c)." 1d. Accordingly, we remanded for
resentencing "with instructions to resolve the anbiguities" we
had discovered "in the [district] court's application of U S.S. G
s 3B1.1." Id. (citing 18 U.S.C. s 3742(f)(1) (rmandating re-
mand if sentence inposed results fromincorrect application

of Cuidelines)).

On remand, the Probation Ofice revised the Presentence
Report, elimnating the two-point upward adjustnment for
McCoy' s managerial role in the offense. Updated Presen-
tence Report at 3. The change brought her conbi ned of f ense
| evel down from21 to 20--not from21 to 19, as the arithnetic
m ght ordinarily produce. |In MCoy's case, the Cuidelines
i npose a one-point upward "multi-group adjustment” if the
di fference between her two offense levels is five to eight
points and a two-point nulti-group adjustnent if the differ-
ence is less--i.e., zero to four points.2 Conpare Presentence
Report at 11 with Updated Presentence Report at 4. Under
section 3D1.4, MCoy's multi-group adjustment (be it one or
two) nust be added to the higher of her two offense levels to
produce her "conbined offense level." At sentencing,

2 In the introduction to Chapter 3, Part D, the CGuidelines explain
why a higher adjustnment is warranted where a difference in offense
levels is |lower, and vice-versa

The rules in this Part seek to provide increnmental puni shrment
for significant additional crimnal conduct. The nobst serious
offense is used as a starting point. The other counts determne
how nmuch to increase the offense |level. The anmount of the
addi ti onal puni shnent declines as the nunber of additiona

of fenses increases.

US. S.G Munual, ch. 3, pt. D, introductory cnmt. (2001); see United
States v. Valentine, 100 F.3d 1209, 1212 (6th Cr. 1996) (noting that
the "principle of declining marginal punishnment has been clearly
enunci ated in the introduction to Chapter 3 of the Guidelines and is
inplicit in the structure of s 3D1.4, anong other provisions").
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McCoy's fal se statenent of fenses | evel was 20 and her perju-

ry offense | evel was 14. See Presentence Report at 10-11

Thus, the difference was six and section 3D1.4 called for a
one-point multi-group adjustnment. Adding one point to the

hi gher level of the two resulted in a conbined offense | evel of
21.3 See id. at 11. On remand, however, her false statenent
of fenses | evel dropped to 18 because the two-point nanageri al
rol e adjustnment was elimnated. Updated Presentence Re-

port at 3-4. Her perjury level remained at 14. See id. at 4.
Thus, the difference between the two offense | evels was
reduced to four and section 3D1.4 called for a two-point nulti-
group adjustnent. Adding two points to the higher |evel of

the two resulted in a conbined offense | evel of 20.4 See id.

At the outset of the resentencing proceeding, the district
court correctly stated that in McCoy | we had renmanded the
case "for resentencing wthout the two-|evel enhancenent
that was inproperly accorded to [ McCoy's] sentence...

Thus, the only issue presently before [the district court] is the
adj ustment of [MCoy's] sentence in accordance with the

mandat e i ssued by the Court of Appeals." App. of Appellee,

Tab H, at 2 (Resentencing Tr.). The court declined to

consi der any issue other than elimnation of the two-point
manageri al role adjustnment because in McCoy | we "stated

very clearly what issue [the district court] should address on
remand.” 1d. at 4.

Nonet hel ess, McCoy argued that her perjury offense |eve
shoul d be 12 rather than 14 because, at her original sentenc-
ing, the district court erroneously added a two-point obstruc-
tion-of -justice adjustnent to that |evel under section 3Cl. 1.
She therefore insisted that the nmulti-group differential re-

3 For McCoy--who is in "Crimnal History Category I"--a com
bi ned of fense level of 21 carries a sentencing range of 37-46
nmont hs' i nprisonment. See U.S.S.G Mnual ch. 5 pt. A (2001). It
bears repeating here that the district court originally sentenced
McCoy to the 37-nmonth m ni num

4 For McCoy, a conbined offense |evel of 20 carries a sentenc
range of 33-41 nonths' inprisonnent. See U . S.S.G Mnual ch. 5
pt. A (2001).

opinion>>
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main at six (18 mnus 12) and that her conbi ned of fense | evel
become 19 (18 plus one) instead of 20 (18 plus two).5 She al so
protested that "[t]he McCoy family's current financial situa-
tion does not |eave them any hope of paying a half-mllion
dollar restitution obligation.” App. of Appellant at 26. 1In
pl ace of the original $542,781.89 restitution order--which
itsel f mandated paynent at a rate of $300 per nonth--she
argued that paynent at a rate of $300 per nonth for 10-20
years (for a total of $36,000 to $72,000) "woul d be nore
faithful to the statutory considerations and give [her] hope of
sonmeday fully neeting her obligation.” 1d. at 27.

The district court resentenced McCoy on May 9, 2001 to
concurrent prison ternms of 33 nonths each on Counts One
and Three and 24 nonths on Count Two, all to be served
concurrently. The court reassessed the same anount in
restitution, $542,781.89, and it reinposed the sane $150 spe-
cial assessnent.

McCoy raises two challenges to the district court's May 9
2001 resentencing. 1In review ng these chall enges, we "accept
the findings of fact of the district court unless they are clearly
erroneous” and "give due deference to the district court's
application of the [Quidelines to the facts.” 18 U S.C
s 3742(e); see also McCoy |, 242 F.3d at 403-04. W& review
i ssues of |aw de novo. See McCoy |, 242 F.3d at 404; United
States v. Drew, 200 F.3d 871, 876 (D.C. Cir. 2000).

First, citing our decision in United States v. Wren, 111
F.3d 956 (D.C. Gr. 1997), cert. denied, 522 U. S. 1119 (1998),
McCoy contends that the district court erred at resentencing
by refusing to consider the "newly relevant” issue of whether
at her original sentencing, the two-point obstruction-of-
justice upward adjustment was erroneously added to her
perjury offense | evel under section 3Cl.1. Further, she

Page 6 of 17
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carry a sentencing range of 30-37 nonths' inprisonment. See App
of Appellant at 25; see also U S.S.G ch. 5 pt. A (2001).
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argues that the obstruction adjustnment was erroneously add-
ed, claimng that the "repetition at her crimnal trial of
preci sely the same testinony she was convicted of giving at
her bankruptcy trial does not anobunt to the sort of 'signifi-
cant further obstruction' required to justify an obstruction
enhancenent to a perjury conviction under Application Note

7" to section 3C1.1.6 Br. of Appellant at 13. Thus, she
argues that her perjury offense |evel should be reduced to 12,
that her nulti-group adjustnent should remain at one point
(the difference between 12 and 18 being six) and that her
conbi ned of fense | evel should be reduced to 19. For the
reasons di scussed infra, we conclude that McCoy has wai ved

her right to challenge at resentencing the obstruction adjust-
ment to her perjury offense |level.7

In Wairen, we held that

upon a resentenci ng occasi oned by a remand, unless the

court of appeals expressly directs otherw se, the district

court may consider only such new argunments or new
facts as are made newy relevant by the court of appeals’
deci si on--whet her by the reasoning or by the result.

VWhren, 111 F. 3d at 960. W rejected the de novo approach
adopted by our sister courts in the Second, Sixth, Eighth,
Ninth and Tenth Crcuits, under which a "district court may,
upon renmand, take any evidence and hear any argunent that

it could have considered in the original sentencing proceed-
ing." I1d. at 959 (citing United States v. More, 83 F.3d 1231,
1235 (10th Cir. 1996); United States v. Jennings, 83 F.3d 145,

151 (6th GCir.), cert. denied, 519 U S. 975 (1996); United States
v. Atehortva, 69 F.3d 679, 685 (2d Cr. 1995), cert. denied, 517

U S 1249 (1996); United States v. Ponce, 51 F.3d 820, 826

Page 7 of 17

6 Application Note 7 to section 3Cl.1 provides that an obstruction

adjustnment "is not to be applied to the offense |level for [perjury]
except if a significant further obstruction occurred during the

i nvestigation, prosecution, or sentencing of the obstruction itself."

US S G Mnual s 3ClL.1, cnt. n.7 (2001).

7 Accordingly, we need not address the underlying nerits of

McCoy' s Application Note 7 argunent.
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(9th Cr. 1995); United States v. Cornelius, 968 F.2d 703, 705
(8th Cir. 1992)). W adopted instead a "waiver" approach

under which "a defendant may argue at resentencing that the
court of appeals' decision has breathed life into a previously
dormant issue, but he may not revive in the second round an
issue he allowed to die in the first.” 1d. at 960; see also
United States v. Ticcharelli, 171 F.3d 24, 32 (1st Gr.) (adopt-
i ng Waren approach), cert. denied, 528 U S. 850 (1999);

United States v. Marnolejo, 139 F.3d 528, 530-31 (5th Gr.)
(same), cert. denied, 525 U S. 1056 (1998); United States v.
Parker, 101 F.3d 527, 528 (7th Cr. 1996) (adopting waiver
approach simlar to that of Wiren). W found the waiver
approach preferable to de novo resentenci ng because:

De novo resentencing is in essence a license for the
parties to introduce issues, argunents, and evi dence that

t hey shoul d have introduced at the original sentencing
hearing. The alternative of requiring the parties to raise
all relevant issues at the original sentencing hearing
serves both equity and efficiency: Each party gets early
notice of the other's position, and the district court can
resolve all material issues early on--when the record is
fresh in mnd--and in a single proceeding, thereby mni-

m zi ng the scope of any second proceeding, i.e., should
the first result in a remand

Wiren, 111 F.3d at 959-60.

McCoy clains that our remand in McCoy | set off a chain
reaction that has "breathed [ife into" the obstruction issue.
VWil e McCoy can show the two-point upward adj ustnment to
be rel evant, 8 Wiren's hol di ng decl ares t hat whether the ob-
struction issue is newy relevant turns upon whether or not
McCoy had reason to chall enge the adjustnment at her origi-

Page 8 of 17

8 The remand did i ndeed reduce McCoy's fal se statenent offenses

level from20 to 18. Thus, her perjury offense |level of 14 cane

wi thin four points, causing the multi-group adjustnment to increase

fromone to two. The increase in the multi-group adjustnent, in
turn, raised the conbined offense level from19 to 20 and the

increase in the conbi ned of fense | evel raised her m ni mum sentence

from 30 months to 33 nonths.
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nal sentencing. Wiren, 111 F.3d at 960 ("A defendant

shoul d not be held to have waived an issue if he did not have
a reason to raise it at his original sentencing; but neither
shoul d a defendant be able to raise an issue for the first tine
upon resentencing if he did have reason but fail ed nonethe-
less to raise it in the earlier proceeding."). MCoy argues
that she "had no reason to raise the obstruction issue until
this Court's decision led to an of fense | evel correction that
suddenly rendered the obstruction issue material to her sen-
tence." Br. of Appellant at 17. At oral argunment, she
iterated that the only rel evant obstruction adjustment at her
original sentencing was the two-point addition to the "control -
ling" false statement offenses level. She is m staken

McCoy had anmple reason in the first round of proceedings
to chall enge the two-point obstruction addition to her "non-
controlling" perjury offense level. Her false statenment of-
fenses level, before the first appeal and with the obstruction
adjustnent (to which she objected at her original sentencing
and on appeal), was 20. See Presentence Report at 10-11
Her perjury offense |level, before the first appeal and with the
obstruction adjustnment (to which she now objects for the first
time), was 14. See id. at 11. Contrary to MCoy's assertion
the obstruction adjustnent to the "non-controlling" perjury
of fense | evel became "relevant” the very instant she chal -
| enged the obstruction addition to the fal se statenment of-
fenses level. Had she persuaded the sentencing judge (as, we
presune, was her purpose), MCoy's "controlling" false state-
ment of fenses | evel would have been reduced to 18, bringi ng
it wthin four points of her perjury offense | evel and increas-
ing the multi-group adjustnent by one for a conbi ned of fense
| evel of 20. She had just as nmuch incentive to keep the gap
at six then as she did at resentencing. In short, MCoy's
Application Note 7 argunent does not fall within the "newy
rel evant™ exception to Wiren's general bar agai nst new argu-
ments at resentencing and it was therefore waived.

Second, McCoy contends that the district court erred in
refusing to reconsider the original $542,781.89 restitution
amount in light of her "current ability to pay." She correctly
observes that our decision in United States v. Rhodes, 145
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F.3d 1375 (D.C. Cr. 1998), pernmts a resentencing court to
consi der facts that were unavail able or non-existent at the
original sentencing. Rhodes, 145 F.3d at 1377-78 ("[ (] onsi d-
eration of post-initial sentencing events, in those rare circum
stances in which such events may becone rel evant, neither
contravenes Whren's concern with ensuring that parties re-
ceive fair notice of their opponent's argunments at initial
sentenci ng nor undermnes its goal that district courts 're-
solve all material issues ... when the record is fresh in
mnd." " (quoting Wharen, 111 F.3d at 960) (enphasis added)).
She asserts that her current ability to pay restitution is such
a fact. Her assertion is wthout support.

The financial situation in which McCoy now finds herself is
utterly irrelevant to the restitution chall enge she purports to
nount. The district court's original $542,781.89 restitution
order was to be paid at the rate of $300 per nmonth. See App.
of Appellant at 17. MCoy did not argue at resentencing
and does not argue now, that she cannot nmake the $300
mont hly payments. Instead, she clains that "given the | osses
the famly [has] suffered as a result of her offense conduct”
and the "significant nonthly deficit that [is] being made up
with help from[her] extended famly," she will not realistical-
ly "be able to pay nore than the $300 per nonth the [c]ourt
had ordered at the initial sentencing.”" Br. of Appellant at 22
(enphasi s added). She acknow edges that she has sinply
"requested that the restitution obligation be reduced to be-
tween $36, 000 and $72, 000-whi ch could be paid off at the rate
of the $300 per nonth ordered by the court in 10 to 20 years."
Id. If MCoy can afford to pay $300 per nonth currently--a
fact she does not dispute--she has no rel evant ground to
object to the reinposition of a restitution order mandating
paynment at precisely that rate.

McCoy resists this conclusion, arguing that "by ordering
m ni mum paynments of only $300 per nonth, the resentencing
court was inplicitly recognizing that [she] did not have the
ability to pay nore and that it was unlikely she would ever be
able to pay the full anpunt. (It would take 150 years to pay
the full amount at a rate of $300 per nonth)." |d. at 24. The
possibility that McCoy will not be able to pay the ful

Page 10 of 17
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$542, 781. 89 bal ance during her lifetine is one that existed at

the tine she was originally sentenced. 1In failing to protest
the restitution order at that tine--and, subsequently, on
appeal in MCoy |--she waived the hal f-hearted objection she

now rai ses. W conclude, therefore, that the district court
properly declined to reconsider its original restitution order.

For the foregoing reasons, the district court's May 9, 2001
resentenci ng judgnent is

Af firned.
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WIlliams, Senior Crcuit Judge, concurring in part and

dissenting in part: | agree with the panel's disposition of
McCoy's claimfor reconsideration of the restitution el ement
of her sentence. | disagree, however, with its conclusion that

McCoy has wai ved her objection to the two-point obstruction
bunp for the offense I evel on the perjury charge.

Sent enci ng nowadays proceeds under the United States
Sent enci ng CGui delines and invol ves conplexities and conti n-
genci es not unlike those of the Internal Revenue Code. Just
as under the IRC an increase in income at certain levels wll
reduce the benefit of a taxpayer's deductions, see 26 U S.C
s 68 (reducing all owabl e deductions by 3% of the excess of
adj usted gross inconme over applicable statutory threshold);
see also id. s 151(d)(3) (reducing personal exenption anount
by 2% for every $2,500 in income over applicable statutory
t hreshol d), so under the Guidelines a decrease in the "offense
| evel " for the higher-scored of two related crinmes may end up
changi ng the effect of the |ower-scored crine, and nore
particul arly, change the inpact of the offense | evel assigned
to the lesser crime. As a result, an issue that at one point
appears purely hypothetical may nove into prom nence once
adjustnent is nmade el sewhere in the calcul ation

This of course is what happened to McCoy. See Mj.
at 4-6. On her initial sentencing the district court found her
of fense level for the false statenent charge to be 20 and for
perjury 14. Because the difference of six (20 m nus 14) fel
between five and eight points, under s 3ClL.1's provision for a
"mul ti-group adjustnment™ the perjury charge caused a one-
poi nt upward bunp in her conbined score, which the district
court accordingly set at 21. If MCoy had at that point
argued for a reduction of her perjury offense level from14 to
12, as she now does, she would rightly have been told it was
imuaterial; the multi-group adjustnment is the sane for an
eight-point differential as for a six-point differential, and the
perjury conviction's only inpact on the conbined offense | evel
was via that "adjustment."

On her first appeal we saw nerit in her claimthat the
district court had perhaps given her an inproper two-point
bunp for her managerial role in the fal se-statenment offense.
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Unsure as to the district court's understanding of the stan-
dard and as to its view of the facts, we remanded. United
States v. MCoy, 242 F.3d 399, 409-10 (D.C. Cr. 2001). On
remand, the district court in fact del eted the two-point "man-
agerial"™ bump. Wth the fal se statenment charge falling to an
of fense level of 18, the gap between it and the perjury score
fell to four (18 mnus 14). Following s 3Cl.1, the district
raised the multi-group adjustnment to two points, now produc-
ing a conbined score of 20. Wth the reduction in the fal se
statenment offense level, the i ssue McCoy now rai ses becane
material: reducing the perjury offense level from14 to 12
woul d restore the gap to six points and thus take the multi-
group adj ustnent back down to one.

Accordingly, MCoy then put before the district court her
conplaint that it had erroneously given her perjury charge a
two- poi nt bunp for "obstruction of justice." The district
court refused to entertain the claimbecause, inits view the
only issue properly before it was the two-point "nmanagerial"”
bunp in the fal se statenent charge. Resentencing Hearing
Tr. at 13 (May 9, 2001). (Not exactly: it assuned that
nmodi fying the multi-group adjustnment was in order.) The
majority today holds that McCoy's argunent against the
obstruction supplenment in the perjury context is not "newy
rel evant™ and that McCoy waived it by failing to raise it
during the initial hearing and appeal. This seens to nme both
an unsound reading of our decision in United States v.

VWhren, 111 F.3d 956 (D.C. Cr. 1997), and likely to lead to
i nefficient and needl essly conpl ex sentenci ng chal | enges.

In Wairen we hel d that

upon a resentenci ng occasi oned by a remand, unless
the court of appeals expressly directs otherw se, the
district court may consider only such new argunents or
new facts as are made newy rel evant by the court of
appeal s' deci si on--whether by the reasoning or by the
result.

Id. at 960 (enphasis added). W also said, "A defendant
shoul d not be held to have waived an issue if he did not have
a reason to raise it at his original sentencing.” 1d.

Page 13 of 17
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The present case exposes an anbiguity in Wiren. As |
understand the majority, an initial appeal renders an issue
"newly relevant™ if but only if the decision opens up an issue
that previously could not have been even potentially rel evant.
Apart fromissues injected by the court of appeals on its own
hook, and presunptively fromout of left field (which we're
general |y not supposed to do), |I'mnot sure what issues could
fall into this group--apart, obviously, fromany "newy rele-
vant" issues that the court of appeals explicitly tells the
district court to consider on renmand.

The nore natural reading, | think, would be that an issue is
"newWly relevant™ if it will, entirely as a result of changes
resulting fromthe first appeal, for the first tine have an
actual inpact on the sentence. The only circuit court to
adopt or even seriously consider Wiren, the First Crcuit in

United States v. Ticchiarelli, 171 F.3d 24, 32-33 (1st Cr.
1999), so understands it. |In the initial sentencing there, the
district court had fitted a | arge weight of "hashish oil" into

t he gui delines systemby treating each kilo of hashish oil as

t he equival ent of 50 kilos of marijuana. The court of appeals
reversed, saying that the oil nmust be treated as equal to
marijuana. On remand, the defendant then raised an issue

about conputation of the weight of the drugs' containers, an

i ssue that had been--because of the nunmbers in question--
irrelevant under the district court's initial (erroneous) treat-
ment of hashish oil. The district court refused to hear the
claim treating its omssion fromthe first appeal as a waiver.
The court of appeals rejected the waiver theory, quoting

VWhren at sone length and reading it to allow the defendant

to raise his "container"” issue in the second appeal, because he
had not had "sufficient incentive to raise the issue in the prior
proceedings.” I1d. at 33. O course in this circuit, under the
panel's view, fear of this court's waiver doctrine would supply
an incentive, but the First Crcuit plainly saw incentive as
dependi ng on whet her the issue could change the sentence

under the view taken by the district court on the other issues.
As no change was possi bl e under those views, there was no

wai ver. This strikes me as the sound and natural reading of
Whr en.
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Besi des drai ning the Wiren exception of virtually all nean-
i ng, the panel view here inposes an undue burden on counse
and will ultimately increase the burdens on the court. The
i npact on defense counsel is plain. Counsel mnust, in the
initial appeal (and therefore, of course, at the initial district
court sentencing), consider every step of the presentence
report's reasoning, to determ ne whether any such step m ght
not conceivably have an adverse effect down the road if the
def endant won on any of its proposed changes--no matter
how i nmaterial the step may be on the view actually taken by
the report. And, of course, he or she nust articulate and
argue these seem ngly noot issues before the district court
and the court of appeals.

The court may suppose that the resulting burden will fall
only on counsel (though I do not know why a court should
di sregard a waste of others' resources). But even froma
narrow y judicial perspective, the rule will generate needl ess
conpl exity, causing briefs to be cluttered with second-order
i ssues that are hypothetical and in many instances ultimately
irrelevant (in fact, as we shall see below, in nobst instances).
Cf. Crocker v. Piednont Aviation, Inc., 49 F.3d 735, 740
(D.C. Cr. 1995) (holding that appellees should not be forced
"to put forth every conceivable alternative ground for affir-
mance, " and expressing serious concerns about increasing
"conplexity and [the] scope of appeals"); «cf. also Field v.
Mans, 157 F.3d 35, 41-42 (1st Gr. 1988); Exxon Chemni cal
Patents, Inc. v. Lubrizol Corp., 137 F.3d 1475, 1478-79, 1482
(Fed. Cir. 1998); Laitram Corp. v. NEC Corp., 115 F.3d 947,
954 (Fed. Cir. 1997). It mght be consoling to think that
counsel will provide the court with a handy roadmap: for
exanple, "If the court agrees with point 2, then points 3 and 4
are irrelevant, and the court should proceed directly to point
5." Nothing in nmy experience on the bench supports the
noti on that counsel will do so; rarely if ever do counsel even
bot her to say, for exanple, "For reversal, appellant nust
prevail on both argunents | and II."

VWil e a nunber of circuits have adopted a rule of de novo
resentenci ng, see, e.g., United States v. Jennings, 83 F.3d
145, 151 (6th Gr. 1996); United States v. Atehortva, 69 F.3d
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679, 685 (2d Cir. 1995); United States v. Cornelius, 968 F.2d
703, 705 (8th Gr. 1992), there is good reason not to go so far
We said in Wiren that such a rule "is in essence a |license for
the parties to introduce issues ... that they should have

i ntroduced at the original sentencing hearing.” 111 F.3d at

959. (Quite true. A better solution is to give Wiren its nost
obvious reading, as the First Crcuit did in Ticchiarelli: allow
counsel to defer any second-order issue, i.e., any issue that
can cone into play only if the defendant should secure victory
on a first-order issue. See also United States v. Parker, 101
F.3d 527, 528 (7th Cr. 1996) ("Only an issue arising out of the
correction of the sentence ordered by this court [can] be

rai sed in a subsequent appeal.").

Reversal rates may influence one's choice anong the alter-
native readi ngs of Wiren. Miltiple appeals froma single
case cost judicial (and lawers') resources, but increnments in
the conplexity of single appeals also cost resources. |If
district courts are seldomreversed, the broad (First Circuit)
readi ng of Wiren makes sense. After all, if alitigant only
has a 10% chance of reversal on the first-order issue, there is
l[ittle reason to burden courts with second-order issues that
will become relevant only 10%of the tine. |In contrast, if
district courts are frequently reversed on first-order issues,
then there is nore to be said for the narrow readi ng of
VWhren, as the frequency of second-order issues becom ng
relevant will concomtantly increase.

In fact it appears that reversal rates are low. According to
statistics kept by the Administrative Ofice for the United
States Courts, the reversal rate in this circuit is 12.9%
generally, and 12.1%in crimnal cases. For all circuits
conbi ned, the reversal rate is 9.5%generally, and only 6.3%
in crimnal cases. See Judicial Business of the US Courts
102 tbl. B-5 (2000) (reporting rates for appeals term nated on
the merits for the 12-nonth period endi ng Septenmber 2000).1

1 The reversal rates reported here are those shown in the Adm n-
istrative Ofice's report. The statistics may be sonmewhat inprecise
for purposes of this anal ysis because cases need not be affirned or
reversed, but can be disposed of in other ways. Nonetheless,
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Reversal rates for sentencing issues, of course, nmay be high-
er, but given the frequency of sentencing issues, a high
reversal rate on such issues would be reflected in high
average rates. Thus the data tend to support the broader
readi ng of Wiren--allowi ng a defendant to raise on his or her
second appeal issues that were entirely hypothetical on the
first round.

| respectfully dissent fromthe court's disposition of
McCoy's perjury charge claim As the majority finds that
clai mwaived, | do not reach the nerits of the issue.
Dai ngerfield Island Protective Society v. Babbitt, 40 F.3d
442, 448 (D.C. Cr. 1994) (wvald, J., dissenting in part); cf.
al so Boggs v. Rubin, 161 F.3d 37, 44 (D.C. GCr. 1999) (Rogers,
J., concurring in part and dissenting in part).

recal culating the rates to consider only cases that were either
affirmed or reversed yields simlar nunbers: for this circuit, 13.2%
generally and 14.6%in crimnal cases; for all circuits, 9.9% general -
ly and 7.1%in crimnal cases. Statistics for earlier years yield
simlar results. See Judicial Business of the US Courts 108 tbl

B-15 (1999); Judicial Business of the US Courts 114 tbl. B-5

(1998).
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